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P, a former senior executive of X, filed a claimfor a
whi st | ebl ower award under sec. 7623(b), |I.R C, alleging
that X had underpaid its taxes. R investigated PPs claim
but did not open an adm nistrative or judicial proceeding
against X and did not collect any additional tax from X on
the basis of PPs information. R denied P's claimon the
basis that an award determ nation could not be made under
sec. 7623(b), I.RC

P's identity thus far has been kept confidential.
Asserting that disclosing P s identity in this judicial
proceeding would result in retaliation and professional
ostracism P filed a notion for a protective order,
requesting that the record be sealed or alternatively
that P be granted anonymty.

Wiile P s notion for a protective order was
pending, Rfiled a notion for summary judgnent. P
opposes R's notion on the grounds that it is premature
because P's notion for a protective order is pending
and di scovery has not commenced.
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Hel d: Sunmary judgnment nay properly be rendered even
t hough a notion for a protective order is pending and
di scovery has not commenced. Held, further, because P
failed to neet the threshold requirenents for a
whi st | ebl ower award, R s notion for summary judgnent will be
granted. Held, further, because the potential harmfrom
disclosing Ps identity as a confidential informant
out wei ghs the public interest in knowng P's identity in
this case decided on sunmary judgnment, P's request for
anonymty wll be granted. Held, further, the parties wll
be ordered to redact fromthe record both P s and X s nanes
and any identifying information about P and X. Held,
further, because granting P's request for anonymty and
redacting identifying informati on adequately protect P's
legitimate privacy interests as a confidential informnt,
P's request to seal the record will be denied.

__,Y for petitioner.

David A. Ingold and Ruth Mary Spadaro, for respondent.

OPI NI ON

THORNTON, Judge: This is an action pursuant to section
7623(b)(4) to review respondent’s denial of petitioner’s claim
for a whistleblower award.?2 This matter is before the Court on
respondent’s notion for summary judgnent and petitioner’s notion

to seal the record and proceed anonynously.

The nanme of petitioner’s counsel has been omtted in
furtherance of protecting petitioner’s identity.

2Unl ess otherwi se noted, all section references are to the
| nt ernal Revenue Code, as anmended, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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Backgr ound

Petitioner’'s \Wistleblower daim

On March 3, 2008, petitioner submtted to the Internal
Revenue Service Wi stleblower Ofice (Wistleblower Ofice) Form
211, Application for Award for Original Information. This
subm ssion indicated that while enployed as a senior executive in
a particular conpany (X), petitioner had becone aware of a tax
code violation that resulted in X' s underpaying its Federa
inconme tax by a substantial anount. By letter dated March 11
2008, respondent acknow edged receipt of petitioner’s claim

After various witten conmuni cations between the parties, by
letter to petitioner dated March 13, 2010, the Wi stl ebl ower
O fice advised that petitioner did not qualify for an award
because the submtted information did not identify a Federal tax
i ssue upon which the Internal Revenue Service (IRS) would take
action and therefore did not lead to the detection of an
under paynent of tax for which an award coul d be nmade under
section 7623(b). Petitioner tinmely petitioned this Court
pursuant to section 7623(b)(4).

Petitioner’'s Mdtion for a Protective O der

Petitioner also filed, along with the petition, a notion to
seal identity, case, and acconpanyi ng docunents (soneti nes
referred to hereinafter as petitioner’s notion for a protective

order). The Court tenporarily sealed the record and, after
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recei ving respondent’s response and petitioner’s supplenents to
the notion, held a hearing on petitioner’s notion. At the
hearing petitioner’s counsel clarified that petitioner sought to
have the record sealed or, alternatively, sought perm ssion to
proceed anonynously. Petitioner submtted an affidavit all eging
the basis in support of the notion to seal or proceed
anonynousl y. 3

According to the affidavit, while enployed at X, petitioner
becane aware of the alleged tax underpaynent referenced in
petitioner’s application for a whistleblower award. Petitioner
submtted the whistleblower claimto the IRS. Petitioner’s
identity as a whistleblower has been kept confidential throughout
the adm ni strative proceedings and thus far in this judicial
action.

At sonme point after filing the whistleblower claim
petitioner obtained new enploynent in a conpany other than X
According to the affidavit petitioner fears “econom c and
prof essional ostracism harm and job-related harassnent if ny
identity is reveal ed because ny new enpl oyer and other potenti al
enployers will not want to hire or enploy a known tax
whi stleblower.” Petitioner also asserts that X may suffer

financially if the details of petitioner’s claimare nmade public.

Wt hout objection, petitioner’'s affidavit was received into
evi dence as petitioner’s testinony.
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Respondent’s ©Mdtion for Summary Judgnment

On June 6, 2011, while petitioner’s notion for a protective
order was still pending, respondent filed a notion for summary
judgnment. On July 6, 2011, petitioner filed an opposition to the
granting of respondent’s notion for sunmary judgnment. Neither
party has requested a hearing on respondent’s notion for summary
j udgnent, and we conclude that none is necessary.

Di scussi on

Background: Judicial Review of Tax Wi stleblower dains

Since 1867 the Secretary has had | egal authority to make
di scretionary paynents for information that aids in detecting tax
under paynents and fraud. See History of the
Wi st | ebl ower/ I nformant Program http://ww.irs.gov/conpliance/
article/0,,id=181294,00. html. 1In 2006 Congress substantially
amended t he whi stl ebl ower program by enacting section 7623(b).*
Under this provision, “If the Secretary proceeds with any
admnistrative or judicial action” on the basis of information
provi ded by a whistl ebl ower, then, subject to various conditions,

t he whi stl ebl ower shall be entitled to an award of 15 to 30

“The pre-2006 version of the tax whistleblower |aw, forner
sec. 7623, survives with m nor changes as sec. 7623(a).
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percent of the collected proceeds.® Sec. 7623(b); see also

Cooper v. Comm ssioner, 135 T.C. 70, 73 (2010).

Bef ore 2006 there was no express statutory provision for
judicial review of tax whistleblower clains. See Col man v.

United States, 96 Fed. d. 633, 638 (2011) (stating that the pre-

2006 tax whistlebl ower [ aw “cannot serve as the substantive | aw
on which to predicate” jurisdiction of the Court of Federal
Clains).® This situation changed with the enactnent of section
7623(b)(4), which provides that the Tax Court shall have
jurisdiction with respect to any determ nation regardi ng an award

under section 7623(b)(1), (2), or (3). See DaCosta v. United

States, 82 Fed. d. 549, 553-555 (2008) (holding that clains

under section 7623(b) are within the exclusive jurisdiction of
the Tax Court). This Court has held that pursuant to section
7623(b)(4) a letter fromthe Wistleblower Ofice denying a claim

on the grounds that no award determ nation could be made under

°To qualify for an award under sec. 7623(b), the tax,
penalties, interest, additions to tax, and additional anounts in
di spute nmust exceed $2 million. Sec. 7623(b)(5)(B)
Additionally, if the subject of the whistleblower claimis an
i ndi vidual, the subject’s gross incone nust exceed $200, 000 for
the year at issue. Sec. 7623(b)(5)(A).

8Judicial review of clains arising under the pre-2006
version of sec. 7623 has been confined to contractual clains
brought under the Tucker Act, 28 U S.C. sec. 1491(a)(1) (2000 &
Supp. 2005), in limted circunstances where the informant and the
| RS had entered into a binding agreenent by negotiating and
fixing a specific anount for a whistleblowr award. See, e.g.,
Merrick v. United States, 846 F.2d 725, 726 (Fed. G r. 1988);
Colman v. United States, 96 Fed. . 633, 637-638 (2011).




- 7 -
section 7623(b) constitutes a determ nation conferring

jurisdiction on this Court. Cooper v. Conm ssioner, supra at 73.

1. Respondent’s Mdtion for Summmary Judgnment

W may grant summary judgnent if there is no genuine issue
as to any material fact and a decision may be rendered as a

matter of law. Rule 121(b); see Sundstrand Corp. v.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994); Zaentz v. Comm ssioner, 90 T.C. 753, 754 (1988). The

nmovi ng party bears the burden of proving that there is no genuine
issue of material fact, and factual inferences will be read in a
manner nost favorable to the party opposing sunmary judgnent.

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Commi ssioner, 79 T.C 340, 344 (1982). Wwen a notion for summary

judgnent is nade and properly supported, the adverse party may
not rest upon nere allegations or denials of the pleadings but
nmust set forth specific facts showing that there is a genuine
issue for trial. Rule 121(d). |If the adverse party does not so
respond, then a decision may be entered agai nst such party. [d.
Respondent asserts that he is entitled to sunmary judgnent
because petitioner does not neet the threshold requirenents for
an award under section 7623(b). Along with his notion for
summary judgnent respondent filed the affidavit of Chief Counsel
Attorney David A Ingold, declaring, on the basis of his review

of respondent’s adm nistrative and |l egal files and on the basis
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of conversations with relevant I RS personnel, that the
information petitioner provided resulted in respondent’s taking
no adm ni strative or judicial action against X or collecting from
X any anmounts of tax, interest, or penalty.

Petitioner’s opposition does not address the substantive
merits of respondent’s notion for summary judgnent but suggests
that respondent’s notion is premature because petitioner’s notion
for a protective order is still pending and because forma
di scovery has not yet commenced. W disagree that respondent’s
nmotion for summary judgnent is premature. Pursuant to Rule
121(a) a party may nove for summary judgnent “at any tine
comrenci ng 30 days after the pleadings are closed but within such
tinme as not to delay the trial.” And pursuant to Rule 121(b),
the Court may grant summary judgnent if the pleadings, answers to
interrogatories, depositions, adm ssions, and other acceptable
materials, together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that a deci sion
may be rendered as a matter of |aw. The pendency of petitioner’s
nmotion for a protective order is immterial to respondent’s
filing or the Court’s ruling upon the notion for summary
j udgnent .

Contrary to Rule 121(d), petitioner’s opposition does not
set forth, by affidavits or otherw se, any specific facts show ng

that there is a genuine issue for trial. Nor, pursuant to Rule
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121(e), has petitioner otherw se nade any show ng that the facts
set forth in M. Ingold s affidavit are genuinely disputed.’

Rul e 121(e) is nodeled in large part after former rule 56(f)

of the Federal Rules of Cvil Procedure (redesignated rule 56(d)

in 2009 wth nonsubstantive changes). |In Keebler Co. v. Mirray

Bakery Prods., 866 F.2d 1386 (Fed. Cir. 1989), applying formner

rule 56(f), the court held that the plaintiff could not avoid
summary judgnent by requesting discovery. The court
characterized the plaintiff’s opposition as saying, in effect:

“we have no factual basis for opposing sumrary judgnent, but, if

you stay proceedings, we mght find sonething.” 1d. at 1389.
The court observed: “If all one had to do to obtain a grant of a

Rul e 56(f) notion were to all ege possession by novant of ‘certain

information’ and ‘other evidence , every sunmmary judgment

'Rul e 121(e) provides:

When Affidavits Are Unavailable: |If it appears from
the affidavits of a party opposing the notion [for
summary judgnent] that such party cannot for reasons
stated present by affidavit facts essential to justify
such party’s opposition, then the Court nay deny the
notion or may order a continuance to permt affidavits
to be obtained or other steps to be taken or may nake
such other order as is just. |If it appears fromthe
affidavits of a party opposing the notion that such
party’s only legally avail abl e nethod of contravening
the facts set forth in the supporting affidavits of the
nmoving party is through cross-exam nation of such
affiants or the testinony of third parties from whom
af fidavits cannot be secured, then such a show ng may
be deened sufficient to establish that the facts set
forth in such supporting affidavits are genuinely

di sput ed.
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deci sion woul d have to be del ayed while the non-novant goes
fishing in the novant’s files.” 1d. For simlar reasons,
summary judgnent for respondent is not inappropriate sinply
because petitioner has not comenced di scovery.
On the substantive nerits of respondent’s notion for summary

j udgment, Cooper v. Conm ssioner, 136 T.C 597 (2011), is

controlling. In that case, decided after respondent noved for
summary judgnent in the case before us, this Court held in

cl osely anal ogous circunstances that the Conm ssioner was
entitled to sunmary judgnent. As this Court stated, under
section 7623(b) (1) “a whistleblower award is dependent upon both
the initiation of an admnistrative or judicial action and
collection of tax proceeds.” 1d. at 600. “If the Secretary does
not proceed, there can be no whistl eblower award.” [d. at 601.
According to the affidavit filed in support of respondent’s
notion for summary judgnent, these preconditions for an award
have not been net. Consequently, we shall grant respondent’s
nmotion for summary judgnent.

[, Petitioner’'s Mdtion for a Protective O der

Al t hough we have held that respondent is entitled to summary
judgnment, we still need to rule on petitioner’s notion for a
protective order, since our ruling wll affect any further
proceedings in this case and will govern future public access to

information in the record. Petitioner’s request to seal the
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record or alternatively to proceed anonynously presents novel
i ssues of balancing the public’s interests in open court
proceedi ngs agai nst petitioner’s privacy interests as a
confidential informant.

A. Openness of Court Proceedi ngs

This country has a long tradition of open trials and public
access to court records. This tradition is enbedded in the
common | aw, the statutory law, and the U S. Constitution. See

Ni xon v. Warner Commtns., Inc., 435 U S. 589, 597 (1978);

Washi ngton Leqgal Found. v. U.S. Sentencing Commm., 89 F.3d 897,

902 (D.C. Cir. 1996); WIlie Nelson Music Co. v. Conm ssioner, 85

T.C. 914, 917 (1985).8 (Open trials and public access to court
records pronote fairness and the search for truth, help enlighten
publ i c opinion, and assure confidence in the judicial process.

See Ri chnond Newspapers, Inc. v. Virginia, 448 U. S. 555, 569-575

(1980); Gannett Co., Inc. v. DePasquale, 443 U S. 368, 383

(1979). But the right to access judicial records “has never been

8The Supreme Court has held that there is a guaranteed right
of the public under the First Anendnent to attend cri m nal
trials, see Richnond Newspapers, Inc. v. Virginia, 448 U S. 555
(1980), but has not expressly ruled on whether there is a First
Amendnent right of access to civil proceedi ngs and docunents.
The Courts of Appeals that have addressed the issue agree that
there is such a constitutional right. See, e.g., Lugosch v.
Pyram d Co. of Onondaga, 435 F.3d 110, 124-127 (2d Cr. 2006);
Rushford v. New Yorker Magazine, Inc., 846 F.2d 249, 253 (4th
Cr. 1988); Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 1067-
1070 (3d Cir. 1984); Inre Contl. IIl. Sec. Litig., 732 F. 2d
1302, 1308 (7th Gr. 1984); Brown & WIlianson Tobacco Corp. v.
ETC, 710 F.2d 1165, 1178-1179 (6th G r. 1983).
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consi dered absolute. To the contrary, courts always have
asserted the power to seal their records when deened necessary.”

United States v. Mtchell, 551 F.2d 1252, 1260 (D.C. Gr. 1976),

revd. on other grounds sub nom N xon v. WArner Commtns., Inc.,

supra.

Consi stent with these principles, section 7458 provides that
heari ngs before the Tax Court shall be open to the public. And
section 7461(a) provides generally that all reports of the Tax
Court and all evidence received by the Tax Court shall be public
records open to the inspection of the public. But the Tax Court
is authorized to “nmake any provision which is necessary to
prevent the disclosure of trade secrets or other confidential
information, including a provision that any docunment or
i nformati on be placed under seal to be opened only as directed by
the Court.” Sec. 7461(b)(1). Under Rule 103(a), upon notion by
a party or any other affected person and for good cause shown,
the Court may nake any order which justice requires to protect a
party or other person from annoyance, enbarrassnent, oppression,
or undue burden or expense, including but not limted to an order
that a trade secret or other information not be disclosed or be
di sclosed only in a designated way. Hence, this Court, like
ot her courts, has broad discretionary authority to control and
seal, if necessary, records and files in its possession. See

Anonynous v. Conmm ssioner, 127 T.C 89, 91 (2006); WIllie Nelson
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Music Co. v. Conm ssioner, supra at 920. I n additi on, where

appropriate, this Court may permt a petitioner to proceed

anonynously. Anonynpbus v. Comm ssioner, supra at 91.

Section 7623 does not expressly address privacy interests of
tax whistleblowers or other affected persons.® Wen it
promul gated Title XXXIIl of its Rules of Practice and Procedure,
relating to tax whistleblower actions, this Court observed that
in appropriate cases it mght permt a petitioner to proceed
anonynously and m ght seal the record in that case. Explanatory
Note to Rule 340, 130 T.C. 586. The Court stated that it
contenpl at ed t hat

general ly applicable statutory provisions, Rule 103, and

rel ated caselaw, while they do not require the Court’s

records * * * to be sealed or require the Court to permt

all petitioners in those cases to proceed anonynously, do
provide authority for the Court to allow a petitioner to

°l'n 2007 the Senate passed a bill with this provision that
woul d have authorized the Tax Court in new sec. 7623(b)(4)(B) to
seal portions of the record in tax whistlebl ower cases:

PUBLI CI TY OF APPEALS-- Notwi t hstandi ng secti ons 7458 and
7461, the Tax Court may, in order to preserve the
anonymty, privacy, or confidentiality of any person
under this subsection, provide by rul es adopted under
section 7453 that portions of filings, hearings,

testi nony, evidence, and reports in connection with
proceedi ngs under this subsection nay be closed to the
public or inspection by the public. [US. Troop

Readi ness, Veterans’ Health, and Irag Accountability
Act, 2007, H R 1591, 110th Cong., sec. 543(c) (as
passed by Senate, Mar. 29, 2007).]

This provision, which ultimtely was not enacted, is
substantially identical to sec. 6110(f)(6). See infra note 11
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proceed anonynmously and to seal the record when appropriate
in whistleblower actions. [ld.]

B. Considering the Less Drastic Option First

Petitioner has requested in the first instance that we seal
the record and, alternatively, that we permt petitioner to
proceed anonynously. Before granting a request to seal the
record, however, it is appropriate to consider the less drastic
option of permtting the requesting party to proceed

anonynously.® Stone v. Univ. of Mi. Med. Sys. Corp., 855 F.2d

178, 181 (4th G r. 1988); see Johnson v. Greater Se. Cnmty. Hosp.

Corp., 951 F.2d 1268, 1278 (D.C. Gr. 1991) (stating that if the
trial court determ nes that sonme type of sealing order is
warranted, it should be “no broader than is necessary to protect
those specific interests identified as in need of protection”);

Inre NY. Tines Co., 585 F. Supp. 2d 83, 91 (D.D.C. 2008)

(concluding that protecting an informant’s identity did not
require sealing of docunents but could be acconplished through

the redaction of the informant’s nane). Permtting a litigant to

The Judicial Conference of the United States has recently
adopted a national policy that encourages Federal courts to seal
entire civil case files only when sealing is “required by statute
or rule or justified by a show ng of extraordi nary circunstances
and the absence of narrower feasible and effective alternatives
such as sealing discrete docunents or redacting information, so
that sealing an entire case file is a last resort.” News
Rel ease, Adm nistrative Ofice of the U S. Courts, Conference
Approves Standards & Procedures for Sealing Cvil Cases (Sept.

13, 2011), available at http://ww. uscourts. gov/ News/ NewsVi ew 11-
09- 13/ Conf erence_Approves_St andards_Procedures_For_Sealing_C vil _
Cases. aspx.
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proceed anonynously, unlike sealing the record, preserves in
| arge nmeasure the public’'s ability to scrutinize judicial
functioning since “Party anonymty does not obstruct the public’s
view of the issues joined or the court’s performance in resolving

them” Doe v. Stegall, 653 F.2d 180, 185 (5th Cr. 1981).

C. Petitioner’'s Request for Anonymty

1. Ceneral Considerations

“A party may generally proceed anonynously when the tri al
court reasonably determ nes that the need for anonymty outwei ghs
the prejudice to the opposing party and the general presunption
that the parties’ identities are public information.” Anonynous

V. Conm ssioner, supra at 94. The deci sion whether to all ow a

party to proceed anonynously rests within the sound discretion of

the trial court. 1d.; see Janmes v. Jacobson, 6 F.3d 233, 238

(4th Gr. 1993); see also sec. 7461(b)(1).

In rare instances this Court has permtted taxpayers in
deficiency cases to proceed anonynously upon finding that the
need for anonymty outwei ghed prejudice to the opposing party and
t he general presunption that the parties’ identities are public

information.* See Anonynobus V. Conmi ssioner, supra at 94;

H“Under Rul e 227, pronul gated pursuant to sec. 6110(f)(3),
petitioners and intervenors may al so proceed anonynously, if
appropriate, in disclosure actions in the Tax Court. See, e.g.,
Anonynous v. Conm ssioner, 134 T.C. 13 (2010). The records in
di scl osure actions are generally seal ed pursuant to Rule 228,
pronul gated pursuant to sec. 6110(f)(6).
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Anonynous v. Conm ssioner, T.C. Meno. 2010-87. I n these

deficiency cases the taxpayers denonstrated risks of severe
physical harmif their identities were revealed. No court has
previously considered the circunstances under which tax
whi stl ebl ower suits under section 7623(b) may be prosecuted
anonynously. Consequently, we shall consider in sone detail the
various factors that courts have applied in determ ning whet her
litigation should proceed anonynously or pseudonynously.

Seven Courts of Appeals have adopted or endorsed multifactor
tests to govern the trial court’s exercise of discretion in
determ ning whether litigation should be permtted to proceed

anonynously or pseudonynously. See Lozano v. City of Hazleton,

620 F.3d 170, 195 (3d Cr. 2010), vacated and remanded on ot her

grounds 563 U.S. |, 131 S. C. 2958 (2011); Sealed Plaintiff v.

Seal ed Defendant, 537 F.3d 185, 190-191 (2d G r. 2008); Doe v.

Porter, 370 F.3d 558, 560 (6th Gr. 2004); Does | Thru XXII1 V.

Advanced Textile Corp., 214 F.3d 1058, 1068 (9th G r. 2000); MM

v. Zavaras, 139 F.3d 798, 803 (10th Cr. 1998); Janes v.

Jacobson, supra at 238; Doe v. Frank, 951 F.2d 320, 323 (11th

Cr. 1992); Doe v. Stegall, supra at 184-186; see al so Anonynous

v. Comm ssioner, 127 T.C. at 94.12

2Any appeal of this case would likely lie with the Court of
Appeals for the D.C. Crcuit. See sec. 7482(b)(1) (flush
| anguage). That court, |like the Suprenme Court, has not expressly
addressed the propriety of pseudonynous or anonynous litigation,
(continued. . .)
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Rel atively recently, the Court of Appeals for the Second
Circuit canvassed the caselaw to conpile what that court
described as a “non-exhaustive” list of 10 factors that a trial
court should consider in balancing a litigant’s interest in
anonymty against the public interest in disclosure and any
prejudi ce to the opposing party:

(1) whether the litigation involves matters that are
“highly sensitive and [of a] personal nature”; (2)
“whet her identification poses a risk of retaliatory
physical or nental harmto the ... party [seeking to
proceed anonynously] or even nore critically, to

i nnocent non-parties”; (3) whether identification
presents other harnms and the likely severity of those
harns, including whether “the injury litigated agai nst
woul d be incurred as a result of the disclosure of the
plaintiff’'s identity”; (4) whether the plaintiff is
particularly vul nerable to the possible harnms of

di scl osure, particularly in light of his age; (5)

whet her the suit is challenging the actions of the
government or that of private parties; (6) whether the
defendant is prejudiced by allowing the plaintiff to
press his clains anonynously, whether the nature of
that prejudice (if any) differs at any particul ar stage

2, .. continued)
al t hough on occasion these courts have permtted, wthout
coment, pseudonynous litigation to proceed. See, e.g., Roe v.
Wade, 410 U.S. 113 (1973); Doe v. Sullivan, 938 F.2d 1370 (D.C
Cr. 1991); Doe v. Winberger, 820 F.2d 1275 (D.C. Cr. 1987).

In Qualls v. Runsfeld, 228 F.R D. 8, 10 (D.D.C 2005),
witing for the District Court, Judge Lanberth observed that
neither the Court of Appeals for the D.C. Circuit nor the U S
District Court for the District of Colunbia had “tackl ed the
propriety of pseudonynous litigation head on”. He indicated that
the District Court had devel oped an “ad-hoc process”, whereby the
chief judge may grant leave to file a conplaint under a pseudonym
if the requesting litigant “makes a col orabl e argunent in support
of the request” and that this process serves to “get the case
nmovi ng qui ckly, leaving the issue open to full, adverse
litigation at a later date.” 1d.
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of the litigation, and whether any prejudice can be
mtigated by the district court; (7) whether the
plaintiff’'s identity has thus far been kept
confidential; (8) whether the public’'s interest in the
l[itigation is furthered by requiring the plaintiff to
disclose his identity; (9) “whether, because of the
purely |l egal nature of the issues presented or
otherwi se, there is an atypically weak public interest
in knowng the litigants’ identities”; and (10) whether
there are any alternative nechanisns for protecting the
confidentiality of the plaintiff. [Sealed Plaintiff v.
Seal ed Defendant, supra at 190; internal citations

om tted. 1

As anot her court has aptly noted, the nultiplicity of factors to
be consi dered “suggests the breadth of the discretion to be

exercised.” Doe v. Del Ro, 241 F.R D. 154, 157 n.4 (S.D.NY.

2006) .
To a significant degree, these various factors are
interm ngled and overlapping. For instance, the first three

factors |isted above address coll ectively the single nost

3An additional factor sonetinmes nmentioned by courts but not
expressly included in this 10-factor list (although it m ght be
t hought to inhere in sonme of the listed factors) is whether
either the party seeking anonymty or the opposing party is
nmotivated by illegitimate notives. See, e.g., Lozano v. Gty of
Hazl et on, 496 F. Supp. 2d 477, 513 (M D. Pa. 2007) (suggesting
that plaintiffs’ request to proceed anonynously m ght be
considered to be inproperly notivated if they sought anonymty to
engage in a “shell gane” and substitute different anonynous
plaintiffs; but also suggesting that seeking to intimdate
plaintiffs in a manner that woul d di scourage them from exercising

their rights would be an illegitimte notive for opposing
anonymty), vacated in part on other grounds 620 F.3d 170 (3d
Cr. 2010), vacated and remanded 563 U.S. _, 131 S. C. 2958

(2011); Doe v. Provident Life & Accident Ins. Co., 176 F.R D

464, 469 (E.D. Pa. 1997) (stating that inproper reasons for
seeki ng anonymty include gaining a tactical advantage, inpairing
the opposing party’'s ability to defend itself, delaying
l[itigation, and increasing costs to the opposing party).
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i nportant consideration--“the bases upon which disclosure is
feared or sought to be avoided, and the substantiality of these

bases”. Lozano v. City of Hazleton, 496 F. Supp. 2d 477, 506

(MD. Pa. 2007) (and cases cited thereat), affd. in part and
vacated in part on other grounds 620 F.3d 170 (3d Cr. 2010),
vacated and remanded 563 U.S. _ , 131 S. C. 2958 (2011). That
consideration is influenced, in turn, by whether the party
seeking protection is particularly vulnerable (factor 4) and
whet her the party’s confidentiality has thus far been nai ntained
(factor 7). And the sufficiency of the basis asserted for
anonymty also inplicates societal interests (factors 8 and 9)

i nasmuch as it depends on whether there is a “‘strong soci al
interest in concealing the identity of the plaintiff’”.

Wl fchild v. United States, 62 Fed. C. 521, 553 (2004) (quoting

Doe v. Rostker, 89 F.R D. 158, 162 (N.D. Cal. 1981)), revd. and

remanded on ot her grounds 559 F.3d 1228 (Fed. Cir. 2009).%*
Considering the nultiplicity and interrel atedness of factors

to be considered and the breadth of the trial court’s discretion

in considering them it is unsurprising that litigants have been

permtted to proceed anonynously in a wi de variety of cases.

YFurther illustrating the interrel atedness of factors, one
court has observed that the consideration of whether the suit is
chal I enging the actions of the governnment or private individuals
(factor 5 listed above) addresses primarily the potenti al
prejudi ce and unfairness to private individuals in being sued by
anonynous individuals (see factor 6). Doe v. Frank, 951 F.2d
320, 323-324 (11th Cr. 1992).
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a. Hi ghly Sensitive, Personal |Information

Plaintiffs are often permtted to proceed anonynously in
cases involving highly personal or sensitive matters such as
reproductive rights, sexual orientation or victimzation, and
heal th conditions, including nental illness, the disclosure of
which mght lead to stigmatization or ostracism in such cases,
no particularized show ng of other specific harmis necessarily

required. See, e.g., Sealed Plaintiff v. Seal ed Defendant, 537

F.3d 185 (2d Gr. 2008) (physical and sexual assault); Roe v.

Aware Woman Ctr. for Choice, Inc., 253 F.3d 678, 685 (11th Cr.

2001) (abortion); Doe v. U S. Air Force, 812 F.2d 738, 739 n. 1

(D.C. Gr. 1987) (“The district court granted plaintiff
perm ssion to file his conplaint under a pseudonym because of the

Air Force’s belief that he is honpbsexual.”); Doe v. Penzato, No.

3:10- Cv-05154-VMEJ (N.D. Cal., May 13, 2011) (granting notion for
protective order) (sexual battery, human trafficking, and forced

| abor); Doe v. Hartford Life & Accident Ins. Co., 237 F.R D. 545,

550 (D.N.J. 2006) (bipolar disorder; the court noted a
“theoretical possibility” that awareness of the illness would
result in damage to the plaintiff’s professional reputation); EW

V. NY. Blood Gr., 213 F.R D. 108, 112 (E.D.N. Y. 2003)

(hepatitis B from bl ood transfusion; “Although plaintiff has nade

no particularized show ng of any specific harmor stigma to her



- 21 -
caused by prosecuting the case under her own nane * * *
plaintiff’s privacy concerns appear to be substantial ones”).

b. Physi cal Harm

Anot her category of cases in which plaintiffs are often
al l oned to proceed anonynously involves situations in which
di scl osure of identity is deened to pose a credible risk of

physi cal harm See, e.g., Doe v. Stegall, 653 F.2d at 186

(plaintiffs faced possi bl e physical harm because of their

espousal of unpopular religious views); United States v. Doe, 655

F.2d 920, 922 (9th Cr. 1980) (disclosure of prison inmate’s

identity posed a risk of “serious bodily harni); Anonynous v.

Comm ssioner, 127 T.C. at 94 (in tax deficiency case, risk of

“severe physical harnf to the taxpayer and fam |y outwei ghed the
general public interest in knowi ng the taxpayer’'s identity); Doe

a.k.a. WO0612 v. U.S. Wtness Prot. Program 221 C. d. 940,

941-942 (1979) (denying notion to dism ss) (disclosure of
identities of individuals in witness protection program posed
risk of “danger” and “risk of serious harni).

C. O her Significant Harm

There are al so diverse cases in which courts have all owed
litigants to proceed anonynously or pseudonynously to protect
t hem agai nst “other harns” that are deened to be sufficiently

severe. Sealed Plaintiff v. Seal ed Def endant, supra at 190. I n

t hese cases the courts have “protected social, psychol ogical, and
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econom c interests; they have not always denmanded proof of
threats to the plaintiff’s physical security nor have they al ways
required threats to privacy rights.” Steinman, “Public Trial,
Pseudonynous Parties: Wen Should Litigants Be Permtted To Keep
Their ldentities Confidential?’, 37 Hastings L.J. 1, 75 (1985)
(fn. ref. omtted).

i. Social or Professional Stignmm

Sone cases grant anonymty in |large part because of the
threat of social or professional stigma to such diverse litigants
as attorneys and doctors suing to enjoin disciplinary
proceedi ngs, ¥ a job applicant suing to protect her reputation,?®
public aid recipients,? and a corporate defendant sued by

insiders.'® Sonetines the risk of stigma is hei ghtened because

15See, e.g., Doe v. State Bar of Cal., 415 F. Supp. 308, 309
n.1 (N.D. Cal. 1976) (noting that the plaintiff attorney had been
permtted to maintain his anonymty because of the possible
adverse inpact on his reputation), affd. 582 F.2d 25 (9th Cr
1978) .

%See, e.g., Doe v. U.S. CGvil Serv. Conm., 483 F. Supp.
539 (S.D.N. Y. 1980) (unsuccessful job applicant for White House
fell owship suing with respect to derogatory and prejudicial
all egations in her file).

"See, e.g., Canpbell v. USDA, 515 F. Supp. 1239, 1245
(D.D.C. 1981) (Social Security income applicant permtted to sue
anonynously to conpel pronul gation of regulations “to protect
sensitive personal information and to shield her fromfeared
abuse and harassnment from her nei ghbors, the nedia, and the
public”).

8See Doe v. A Corp., 709 F.2d 1043, 1044 n.1 (5th Cr
1983) (noting with apparent approval that the District Court had
(continued. . .)
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the party seeking anonymty belongs to a particularly vul nerable
group, such as juveniles®® or illegal immgrants?,

ii. Econom ¢ Retaliatory Harm

Sone cases permt litigants to proceed anonynously or
pseudonynously to protect them agai nst possi ble econom c
retaliatory harm For instance, the Court of Appeals for the
Ninth Crcuit concluded that “extraordi nary” econom ¢ harm
justified all ow ng Chinese workers, enployed in the Mari ana
| sl ands, to proceed pseudonynously in their suit brought under
the Fair Labor Standards Act of 1938 (FLSA), ch. 676, 52 Stat.
1060 (current version at 29 U S.C. secs. 201-219 (2006)). Does |

Thru XXI11 v. Advanced Textile Corp., 214 F.3d at 1062. The

Court of Appeals contrasted the “extreme nature of the
retaliation” faced by these workers, which included term nation

of enpl oynent, deportation, and possible arrest upon their return

18(, .. continued)
grant ed pseudonymty “To prevent identification of the conpany
and the possi bl e disclosure of confidential information
concerning its affairs”).

See, e.g., United States v. Doe, 385 F. Supp. 902, 903 (D
Ariz. 1974) (juvenile delinquent’s identity protected because
“these are juvenil e proceedings”).

2See, e.g., Lozano v. City of Hazleton, 496 F. Supp. 2d at
514 (“The highly legal nature of the issues here, conbined with
the intense public interest and strong | evel of enotion connected
with the issue nean that the undocunented i mm grants who seek to
participate in this action face extraordi nary circunstances that
require anonymty if they hope to proceed w thout facing
unsupportabl e burdens.”).
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to China, with the consequences faced by “typical” FLSA
plaintiffs, stating: “Wiile threats of term nation and
bl ackl i sting are perhaps typical nethods by which enpl oyers
retali ate agai nst enpl oyees who assert their legal rights, the
consequences of this ordinary retaliation to plaintiffs are

extraordinary.” 1d. at 1069, 1071; see also Gonez v. Buckeye

Sugars, 60 F.R D. 106, 106 (N.D. Onio 1973) (permtting FLSA
plaintiff enployees to proceed anonynously “in order to safeguard
agai nst any possible reprisals by their enployers that m ght

result fromthe filing of this lawsuit.”). But see S. Methodi st

Uni v. Associ ation of Wohnen Law Students v. Wnne & Jaffe, 599

F.2d 707, 713 (5th Cr. 1979) (denying anonymty for wonen
| awers who had joined a title VIl sex discrimnation suit

against two law firns).#

2The holding in S. Methodist Univ. Association of Wonen Law
Students v. Wnne & Jaffe, 599 F.2d 707, 713 (5th Gr. 1979),
appears predicated partly on the court’s statenent that one
characteristic comon to all cases affording plaintiffs anonymty
was that the plaintiffs “divul ged personal information of the
utmost intimacy”. Two years |ater the Court of Appeals clarified
that its opinion in S. Methodist Univ. Association of Wnen Law
Students did not purport to establish the “utnost intimcy”
consideration as a prerequisite to bringing an anonynous suit.
Doe v. Stegall, 653 F.2d 180, 185-186 (5th G r. 1981) (permtting
child plaintiffs to proceed anonynously in action challenging
constitutionality of religious observances in public schools).
The court indicated that there was “no hard and fast fornula for
ascertaining whether a party may sue anonynously” but that the
deci sion “requires a bal ancing of considerations calling for
mai nt enance of a party’s privacy against the customary and
constitutionally-enbedded presunption of openness in judicial
proceedings.” 1d. at 186.
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In Does | Thru XXI1l v. Advanced Textile Corp., supra at

1068, the Court of Appeals held that in evaluating the severity
of potential retaliatory action, the trial court should take into
consi deration, anong other factors, the severity of the

t hreatened harm the reasonabl eness of the party’ s fears, and the
party’s vulnerability to harm Applying this test, the Court of
Federal Clains permtted Native Anerican plaintiffs to proceed
anonynously in a Tucker Act proceeding that pitted their personal
interests against the interests of the comunities of which they

were nenbers. Wifchild v. United States, 62 Fed. d. at 521.

Cting the plaintiffs’ risk of econom c harmthrough the | oss of
per capita paynents and their risk of |losing nenbership in their
communities if their identities were disclosed, the court found
that the threatened harmwas sufficiently severe to justify their
request for anonymty. 1d. at 553. The court also noted that
letting these plaintiffs proceed anonynously accorded with the
practice of the Bureau of Indian Affairs to provide anonymty for
Native Americans in nenbership disputes with their communities.
Id. at 554.

In so-called qui tam actions arising under the False C ains
Act, 31 U S.C secs. 3729-3733 (2006), plaintiffs sonmetinmes seek

to protect their identities on the basis of feared retaliatory
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harm 22 The results have been m xed. Conpare United States ex

rel. Permison v. Superlative Techs., Inc., 492 F. Supp. 2d 561

564 (E.D. Va. 2007) (in a qui tamsuit against the plaintiff’s
former enpl oyer, denying a request to seal the conplaint or to
grant anonymty because although “fear of retaliation is not

entirely inplausible, it is certainly vague and hypot hetical at

best”), and United States v. Bon Secours Cottage Health Servs.,

665 F. Supp. 2d 782 (E.D. Mch. 2008) (denying a qui tam
plaintiff’s request to maintain the seal in the case or
alternatively to redact identifying information fromthe record,
concluding that the plaintiff's fear of retaliation by her
current or future enployers was insufficient to overcone the
strong presunption favoring public access to judicial records),

with United States ex rel. Doe v. Boston Scientific Corp., No.

4:07-CV-2467 (S.D. Tex., July 2, 2009) (granting a qui tam
plaintiff’s request to keep her identity under seal until the
case was resolved because the plaintiff, who was fornerly

enpl oyed by a nedi cal device conpany that was the subject of her

2¢Qui tant is shorthand for the Latin expression “qui tam
pro dom no rege quam pro se ipso in hac parte sequitur”, meaning
“who as well for the king as for hinself sues in this matter”.
Bl ack’s Law Dictionary 1368 (9th ed. 2009). Private individuals
may bring qui tamactions on behalf of the United States to
recover danmages agai nst persons who have submitted fal se or
fraudulent clains to the Government. [d. Such an action all ows
the plaintiff to recover a portion of any noney recovered by the
Governnment in the action. 31 U S.C. sec. 3730(d) (2006). By
statute, a qui tam conplaint remai ns under seal for at |east 60
days after it is filed. [1d. sec. 3730(b)(2).
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qui tam conplaint, feared that revealing her identity would cause
her husband, who worked in the sanme industry, to be fired and
t hat he woul d be unable to obtain new enpl oynent).

Despite sone simlarities, qui tamcases and tax
whi st | ebl ower cases differ in inportant ways. Unlike the Fal se
Clainms Act, section 7623 includes no provision for tenporarily
sealing the record. But see sec. 7461(b)(1) (authorizing the Tax
Court to make any provision necessary to prevent the disclosure
of “confidential information”). And unlike the False Cains Act,
see 31 U . S.C. sec. 3730(h) (2006), section 7623 contains no
antiretaliatory provisions, see infra D scussion, Part
[11.C.1.c.iii. \Wiereas the defendant in a qui tamcase w |
general ly be an individual or nongovernnental entity, the
respondent in a tax whistleblower case wll always be the
Comm ssioner of the IRS, who is aware of the whistleblower’s
identity. The subject of a tax whistleblower claim unlike the
defendant in a qui tamcase, is not a party to the case and may

not even be aware of the case.?® Finally, a tax whistlebl ower

22Nei t her sec. 7623 nor this Court’s Rules contain any
express provision for notice or intervention with respect to the
subj ect of a whistleblower claimin a Tax Court proceeding to
review a whi stleblower award determnation. Cf. sec. 6015(e)(4)
(providing that if an individual petitions the Tax Court to
determne relief fromjoint and several liability on a joint
return, the nonrequesting spouse is to receive adequate notice
and an opportunity to becone a party to the proceeding); Rule 325
(regarding notice and intervention by the nonpetitioning spouse
in an action to determne relief fromjoint and several liability
(continued. . .)
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case under section 7623(b), unlike a qui tamcase, is an appeal
froman adm nistrative proceeding in which the whistleblower’s
confidentiality typically wll have been maintai ned.

i Confidential Informants

Sone courts have permtted confidential informants,
l[itigating in that capacity, to proceed anonynously. In
particul ar, when a tax whistleblower brings an action under the
Tucker Act, the Court of Federal C ains sonetines allows the
claimant to proceed anonynously as a “confidential informant”.

See Confidential Informant v. United States, 46 Fed. d. 1

(2000); Confidential Informant 92-95-932X v. United States, 45

Fed. C. 556 (2000).%% Simlarly, with little discussion a
District Court recently affirmed a magi strate judge’s
determnation that a confidential informant should be allowed to
proceed anonynously in an action stemmng froma city’s

di sclosing the confidential informant’s identity to a newspaper.

(.. .continued)
on a joint return).

24The Court of Federal Cains originally filed these
deci sions under seal and | ater made the decisions public after
maki ng redactions requested by the parties. See Confidential
Informant v. United States, 46 Fed. . 1, 1 (2000); Confidentia

| nf ormant 92-95-932X v. United States, 45 Fed. O . 556, 556
(2000); see also Jarvis v. United States, 43 Fed. d. 529 (1999)
(enploying a simlar procedure). There is also pending in the
Court of Federal d ainms another such case captioned Confidential

| nf ormant 59-05071 v. United States, No. 11-153C (Fed. d., filed
Mar. 10, 2011).
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DKT v. Gty of Kokonp, 1:10-cv-00066-TW-MID (S.D. Ind., Feb

2011).

Al t hough not determ native of petitioner’s request to
litigate anonynously, these cases are indicative of our |egal
system s general solicitude for confidential informants. For
i nstance, various provisions of the Internal Revenue Code
generally prohibit the RS fromdisclosing the identities of
confidential informants. See, e.g., sec. 6103(d)(1), (h)(4),
(1)(6).

In addition, in court proceedings the so-called informner
privilege generally permts the Governnent to “w thhold from
di scl osure the identity of persons who furnish infornmation of
violations of law to officers charged with enforcenent of that

| aw. Roviaro v. United States, 353 U S. 53, 59 (1957). *“The

privilege recogni zes the obligation of citizens to conmunicate

their know edge of the comm ssion of crinmes to | aw enforcenent

17,

officials and, by preserving their anonymty, encourages themto
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performthat obligation.”? 1d. As one court has expl ained, the
i nformer privilege

is an ancient doctrine with its roots in the English
common | aw, founded upon the proposition that an
informer may well suffer adverse effects fromthe

di sclosure of his identity. Illustrations of how
physi cal harm may befall one who inforns can be found
in the reported cases. However, the likelihood of
physical reprisal is not a prerequisite to the
invocation of the privilege. Oten, retaliation may be
expected to take nore subtle forns such as econom c
duress, blacklisting or social ostracism The
possibility that reprisals of sonme sort may occur
constitutes nonetheless a strong deterrent to the
whol ehearted cooperation of the citizenry which is a
requi site of effective |aw enforcenent.

Courts have |ong recogni zed, therefore, that, to
i nsure cooperation, the fear of reprisal nust be
removed and that “‘the nost effective protection from
retaliation is the anonymty of the informer.’”
[ Socialist Wirkers Party v. Attorney General (In re
United States), 565 F.2d 19, 22 (2d Gr. 1977);
internal citations omtted; quoting Wrtz v. Contl.
Fin. & Loan Co., 326 F.2d 561, 563-564 (5th Gr
1964) . ]

Al though no privilege simlar to the infornmer privilege
shields the identities of informants who speak to private

plaintiffs or their counsel (as opposed to Governnent counsel),

#The infornmer privilege is not absolute but is to be
bal anced agai nst fundanental requirenents of fairness and
disclosure in the litigation process. Roviaro v. United States,
353 U. S. 53, 60-61 (1957). Although Roviaro was a crimnal case,
in civil cases the doctrine of informer privilege may apply when
it appears that the informant will be the target of retaliatory
actions by the person who is the subject of the information.
See, e.g., Socialist Wrkers Party v. Attorney General (In re
United States), 565 F.2d 19, 22 (2d Cr. 1977). “lIndeed, there
is anple authority for the proposition that the strength of the
privilege is greater in civil litigation than in crimnal.” 1d.
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courts enploy a balancing test to protect confidential informants
in such circunstances. See Whl, “Confidential Informants in
Private Litigation: Balancing Interests in Anonymty and

D sclosure”, 12 FordhamJ. Corp. & Fin. L. 551, 575-579 (2007).
For instance, in a case brought by private individuals against a
conpany under the Racketeer |Influenced and Corrupt Organi zations
Act, 18 U S.C. secs. 1961-1968 (2006), the District Court denied
a defendant’s notion to conpel production of docunents that would
reveal the identities of the plaintiff’s confidential sources

within the conpany. Mnt. Info. Techs., Inc. v. Alyeska Pipeline

Serv. Co., 151 F.R D. 478 (D.D.C. 1993). Witing for the court,
Judge Sporkin described the risks of retaliation that
whi st | ebl owers face:

The case | aw, academ c studi es, and newspaper accounts
wel | docunent the kind of treatnment that is usually
visited upon public and private enpl oyees who speak out
as a matter of conscience on issues of public concern.
For exanple, a six-year study on whistlebl owers by
Myron Peretz d azer and Penina Mgdal d azer details
the full spectrum of managenent retaliation agai nst
ethical resistors who speak out agai nst conpany or
government policy and the |ong-term adverse
consequences such enpl oyees can face. See, Mron
Peretz d azer and Penina M gdal d azer, The

Wi stl ebl owers: Exposing Corruption in Governnent and
| ndustry 231 (1990) (study of sixty-four whistlebl owers
showed significant percentage “remain out of work or
under enpl oyed, bitter about their punishnent, and
uncertain of ever being able to restore their |ives
fully”). See also, Hathaway v. Merit Systens
Protection Bd., 981 F.2d 1237 (Fed. G r. 1992)
(uphol di ng determ nation by Merit Systens Protection
Board that enployee was threatened with renoval and
unsati sfactory performance because di scl osure of
questionabl e enpl oynent practices); United States Merit
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Systens Protection Board, Ofice of Systens Review and
Studi es, Wi stleblow ng and the Federal Enployee:
Blowi ng the Whistle on Fraud, WAaste, and M snmanagenent
--Who Does It and What Happens 3 (Oct. 1981) (noting
that while retaliation is not universal, a significant
percent age of federal enployees who reported waste or
abuse felt they were adversely affected by speaking
out); Matthew L. Wal d, Wistleblower at Nucl ear
Laboratory Was Disciplined, Labor Dept. Rules, N.Y.
Times, Feb. 5, 1992 at Al12 (describing epi sode where
after speaking out on television, enployee of
governnment contractor was first isolated from other
wor kers and supervisors and then transferred to [a]
room cont ai ni ng radi oactive waste).

The notive for retaliation by enployers is obvious:

“To their detractors, whistleblowers are viewed as

‘snitchs’, ‘stool pigeons’, or ‘industrial spys’ [sic]

who are willing to publicly enbarrass their co-workers

and their conpanies in order to satisfy their

political, ethical, noral, or personal agendas. Such

enpl oyees not only wish to hurt their conpanies, their

detractors argue, but also wish to keep their jobs.”

[1d. at 481-482, quoting Westman, Whistl ebl ow ng:

The Law of Retaliatory D scharge vii (1991).]

According to one report, as of 2007 there were 36 Federal
statutes with explicit provisions to protect public and private
enpl oyees who report violations of law. Whl, supra at 557.

For instance, the False Clainms Act contains an antiretaliatory
provision. See 31 U S.C sec. 3730(h). Moreover, alnost all the
St ates have enacted statutes protecting enployees in the public
and/ or private sectors who report illegal conduct. Whl, supra
at 557. In stark contrast, section 7623 contains no
antiretaliatory provisions.

It is the IRS stated policy to treat tax whistleblowers as

confidential informants. The Internal Revenue Manual (IRM
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states: “To the extent that the I RS Wi stleblower Ofice
determnes that an individual is a ‘whistleblower’ under IRC
section 7623, such individual shall be deenmed to be a
confidential informant whose identity shall be protected in
accordance wth I RC section 6103(h)(4).” 6 Admnistration, |RM
(CCH), pt. 25.2.2.11, at 223,217 (June 18, 2010). The
regul ati ons under section 7623 state: “No unauthorized person
wi |l be advised of the identity of an informant.” Sec. 301.7623-
1(e), Proced. & Adm n. Regs. In published guidance to the public
on howto file tax whistleblower clainms, the IRS states that it
“Wll protect the identity of the claimant to the full est extent
permtted by law.” Notice 2008-4, sec 3.06, 2008-1 C. B. 253,
255, %¢

2. Analysis of Petitioner’s Request for Anonynity

I n deci di ng whet her petitioner should be allowed to proceed
anonynously, we take into account not only petitioner’s
legitimate privacy interests as a confidential informant, but
al so the nature and severity of the specific harmasserted to
arise fromdisclosing petitioner’s identity, and we bal ance t hat

potential harm against the relevant social interests. See, e.g.,

2This notice also states that in sone circunstances, such
as when the claimant is needed as a witness in a judicial
proceeding, it may be necessary to reveal the claimant’s identity
but that the IRS wll make “every effort” to informthe clai mant
bef ore proceeding in such a case. Notice 2008-4, sec 3.06, 2008-
1 C. B. 253, 255.
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Sealed Plaintiff v. Seal ed Defendant, 537 F.3d at 190-191; Does |

Thru XXI11 v. Advanced Textile Corp., 214 F.3d at 1068; Wl fchild

v. United States, 62 Fed. d. at 521.

a. Severity of Harm

Petitioner asserts that professional stigma, retaliation,
and econom c duress wll result if petitioner’s identity is
di scl osed. As suggested by the preceding discussion, fears of
such harm befalling a confidential informant are reasonabl e
al t hough necessarily difficult of proof. As a tax whistlebl ower,
petitioner is especially vulnerable to such harm we believe,
considering the absence of antiretaliatory provisions in section
7623.

Petitioner’s counsel represents, and respondent does not
di spute, that petitioner is of an age and station in life that
necessitate continued enploynent. The record reasonably supports
t he concl usion that disclosing petitioner’s identity could
adversely affect not nerely petitioner’s current enploynent but
al so petitioner’s future enployability. |In particular, the
record strongly suggests that petitioner acquired the information
in question not by chance but rather in the normal course of
enpl oynment for X and that petitioner was privy to internal
del i berati ons and communi cations regarding the events that
all egedly gave rise to X s underpaynent. Revealing petitioner’s

status as a tax whistleblower in these circunstances would |ikely
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cause severe damage to petitioner’s standing in the professional
community that provides petitioner’s customary source of
l'ivelihood and could well jeopardize petitioner’s enploynent.

Moreover, the fact that petitioner is no | onger enployed by
X does not inmunize petitioner fromthe possibility of
retaliation. |If petitioner seeks other enploynent in the future,
any prospective enployer could require petitioner to provide
nanmes of previous enployers, including X, which could jeopardize
petitioner’s chances by branding petitioner a forner
whi stleblower. Finally, petitioner may soneday find it desirable
or necessary to seek reenploynent with X only to face retaliation

as a whistleblower. See Hodgson v. Charles Martin | nspectors of

Petroleum Inc., 459 F.2d 303, 306 (5th Cr. 1972) (finding for

simlar reasons that an informer’s privilege was available to the
Governnment with respect to the defendant’s fornmer enployees in a

case brought under the FLSA).?#

21t is possible that other judicial renmedies, such as
clainms for tortious interference with contract of business
rel ati ons and defamation, m ght be available to petitioner if X
were to attenpt to “poison the well” for petitioner. See United
States ex rel. Perm son v. Superlative Techs., Inc., 492 F. Supp.
2d 561, 564 (E. D. Va. 2007) (commenting on possible renedies
potentially available to a qui tamplaintiff for whomthe
antiretaliatory provisions of the False Cains Act were
i napplicable). But even these types of possible renedies would
be unavailing where a prospective enpl oyer | earned of
petitioner’s whistleblowing froma source other than X, e.g.,
fromthis Court’s public records.
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In sum petitioner has denonstrated a risk of harmthat far
exceeds in severity nmere enbarrassnent or annoyance. The
retaliation, professional ostracism and econom c duress which
petitioner reasonably fears are, we believe, no | ess severe than
t he harm posed to attorneys and doctors suing to enjoin
di sci plinary proceedi ngs, unsuccessful job applicants suing to
protect their reputation, public aid recipients, or Native
Anericans joining in a lawsuit pitting their personal interests
agai nst those of their communities--all cases in which plaintiffs
have been allowed to proceed anonynously. See cases discussed
supra Part 11l1.C 1.c.i. and ii. But whether petitioner’s harmis
sufficiently severe to justify granting petitioner’s request for
anonym ty depends upon additional considerations, including the
social interests at stake.

b. Social Interests

The social interests at stake are m xed. On the one hand,
for reasons previously discussed, there is strong social interest
in protecting petitioner’s identity as a confidential informant.
On the other hand, the people generally have a right to know “who

is using their courts”. Doe v. Blue Cross & Blue Shield United

of Ws., 112 F.3d 869, 872 (7th Cr. 1997). Because we have held
that respondent is entitled to summary judgnment on a threshold
| egal issue which does not depend to any appreciable extent on

petitioner’s identity, we believe that the public’s interest in



- 37 -
knowi ng petitioner’s identity is relatively weak. See, e.g.,

Sealed Plaintiff v. Seal ed Defendant, 537 F.3d at 190-191; Does |

Thru XXI1l1 v. Advanced Textile Corp., 214 F.3d at 1072-1073;

Lozano v. Gty of Hazleton, 496 F. Supp. 2d at 512; Doe v. De

Rio, 241 F.R D. at 158 (“[Where a lawsuit * * * seeks to raise
an abstract question of law that affects many simlarly situated
individuals, the identities of the particular parties bringing
the suit may be largely irrelevant to the public concern with the

nature of the process.”); Doe v. Hartz, 52 F. Supp. 2d 1027,

1046- 1047 (N.D. |owa 1999). 28

c. Oher Considerations

The parties agree that petitioner’s identity as a
whi st | ebl ower has been kept confidential so far. There is no
suggestion that petitioner has illegitimte notives in requesting
anonymty. And because respondent already knows petitioner’s
identity, he will not be prejudiced if petitioner proceeds
anonynously. He does not assert otherw se.

Mor eover, granting petitioner’s request for anonymty
accords with the Whistleblower Ofice' s general adm nistrative
practice, as applied to petitioner, of keeping whistleblowers’

identities confidential. See Wlfchild v. United States, 62 Fed.

28]t is unnecessary for us to decide, and we do not deci de,
to what extent the bal ancing test m ght becone nore onerous for a
whi st | ebl ower seeking anonymty in a case in which the
whi stleblower’s identity were of greater public interest.
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Cl. at 554 (citing such a consideration as a favorable factor in
permtting plaintiffs to proceed anonynously). Respondent
suggests that by pursuing judicial review, petitioner has chosen
to relinquish the confidentiality accorded by the Wi stl ebl ower
Ofice. Respondent’s take-it-or-leave-it approach to
confidentiality inproperly mnimzes the practical val ue of
judicial review, which is an integral part of the schene under
section 7623(b). Respondent’s approach, which we cannot say is
di sinterested, would confront claimants with a dilenmma of either
forfeiting confidentiality to seek judicial review or forfeiting
judicial review The |ikely upshot would be a chilling effect on
sonme claimants who have a conpelling need to proceed anonynously.
This result would be at odds with the ostensible |egislative
pur pose of encouragi ng tax whistleblower clains and pronoting
public confidence, through judicial oversight, in the
adm ni stration of the tax whistlebl ower award program

3. Concl usi on: Granting Petitioner Anonymty

We conclude that granting petitioner’s request for anonymty
strikes a reasonabl e bal ance between petitioner’s privacy
interests as a confidential informant and the rel evant soci al
interests, taking into account the nature and severity of the
asserted harmfromrevealing petitioner’s identity and the
relatively weak public interest in knowing petitioner’s identity.

Consequent |y, pursuant to section 7461(b)(1) and Rule 103(a) we
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shall permt petitioner to proceed, effectively anonynously, as a
“whi st | ebl ower” . 2°

In furtherance of this decision, we shall order the parties
to redact fromthe existing record and fromany future
subm ssions any information that would tend to reveal
petitioner’s identity. Furthernore, because of concerns that
revealing X s identity could enable petitioner’s identity to be
deduced, we shall also order the parties to redact fromthe
record X's nane and any identifying information regarding X 3°

D. Denyi ng Petitioner’s Mtion To Seal the Record

We believe that permtting petitioner to proceed anonynously
and requiring redaction of identifying information under the
measures just described will adequately protect petitioner’s
legitimate privacy interests without the need to seal the record,

thereby preserving in large nmeasure the public’'s ability to

A6 do not nean to suggest that this bal ancing test would
or should necessarily result in anonymty for all tax
whi stleblowers in this Court. Utimtely, absent any |egislative
directive to the contrary, each request to proceed anonynously
must stand upon its own.

3%Such redactions shoul d enconpass those nmandated by Rule 27
as well as any additional redactions necessary and appropriate to
protect the identity of petitioner and conceal the identity of X
We do not consider in this case the extent, if any, to which the
identity of the subject of a whistleblower claimshould be
protected in a case in which disclosing the subject’s identity
woul d not tend to jeopardize the whistleblower’s legitimte
privacy interests.
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follow the | egal proceedings in this case. Consequently, we
shal |l deny petitioner’s notion to seal the record.?3

To reflect the foregoing,

An appropriate order

will be issued, and order and

decision will be entered for

r espondent .

Revi ewed by the Court.

COLVI N, COHEN, VASQUEZ, GOEKE, WHERRY, KROUPA, GUSTAFSON
PARI'S, and MORRI SON, JJ., agree with this nmajority opinion.

3\We shall not Iift the tenporary seal, however, until after
the parties have been provided an opportunity to redact the
record pursuant to the Court’s order
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HALPERN, J., concurring: “Snitches get stitches.” No doubt
we can infer Congress’ awareness of that old piece of advice when
it provided a public forum (the Tax Court) in which a
whi st | ebl ower m ght seek review of her claimthat the
Comm ssioner erred in not paying her for fingering a tax cheat or
detecti ng soneone’ s underpaynent of tax. Wile the ngjority has
done an admrable job in assenbling the | aw regardi ng
confidentiality, | do not believe that it has adequately
consi dered whether, in the face of Congress’ choice of a public
forumfor such actions, we should craft what anmounts to a rule of
| aw shi el ding whistleblowers still in the workforce from
i dentification.

The evidence the majority relies on to support its
conclusion that identifying petitioner could adversely affect her!?
enpl oynent prospects is petitioner’s affidavit that her present
enpl oyer, and any prospective enployer, would not want to enpl oy
sonmeone known to be a snitch. Majority op. pp. 4, 34-35. That
concl usi on seens correct, but not because petitioner has proven
that she, particularly, anong whistleblowers remaining in the
wor kf orce, woul d face enpl oynent discrimnation were we to revea
her identity, but because her claimrings true, as a matter of
common sense, for all whistleblowers remaining in the workforce

whose identity is revealed. VWhile the magjority suggests that the

1 use fem nine personal pronouns as a convenience with no
intent to identify petitioner’s gender.
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public’'s interest in knowing a whistleblower’s identity m ght be
stronger in a case, unlike this one, that is not disposed of on
respondent’s notion for summary judgnent, the najority has
identified a class of whistleblowers (those in the workforce)
whose requests for anonymty would, | assune (follow ng the
majority’ s opinion), be granted, at least in the early stages of
a case.? Wthout contradicting this case, what additional
evi dence m ght we demand of the next whistlebl ower com ng before
us, expressing a genuine fear of enploynent discrimnation, and
asking for at |east tenporary anonymty?

The privacy protections afforded by statute to those
participating in, or affected by, whistleblower actions may be
i nadequate. For instance, the National Taxpayer Advocate
recomended to Congress in 2010 that it anmend the Internal
Revenue Code to require redaction of third-party return
information in admnistrative and judicial proceedings relating
to whistleblower clainms. National Taxpayer Advocate, 2010 Annual
Report to Congress 396-399 (2010) (Legislative Recommendati on:

Pr ot ect Taxpayer Privacy in Wistlebl ower Cases). One could

argue that Congress intended whistleblowers to bear the privacy

ri sks inherent in asking for review of their whistleblower clains

2That is because the risk of identification as a
whi stl ebl ower and, thus, the risk of enploynent discrimnation,
exists fromthe beginning of a case, since, as an admnistrative
matter, to identify whistleblower cases, we add to the docket
nunber of each such case the letter “W.
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in a public forum (the Tax Court). But if Congress did not
intend that, and because we are witing a rule rather than
di sposing of a single case, | think it best we |leave the fix to
Congr ess.

| have concurred in the result in this case because | think
that we shoul d give whistleblowers contenplating a section
7623(b)(4) action fair notice that we will not automatically
grant anonymty upon a claimof possible enploynment
discrimnation. Wre we to decide this case as | woul d,
di ssatisfied whistleblowers with a fear of enpl oynent
di scrimnation would, before filing a petition with the Court,
wei gh the expected dollar return from comrenci ng a section
7623(b) (4) action against the expected cost (neasured in dollars)
of the di sadvantages associated with the public disclosure of
information that ordinarily becones part of the case file and the
public record in a Tax Court case. Sone whistleblowers may find
that the expected costs outweigh the expected benefits.® Until
(and unl ess) Congress acts, | believe that is the best we can
of fer.

HOLMES and WHERRY, JJ., agree with this concurring opinion.

31 do not, however, rule out anonymity upon a sufficient,
fact-specific showng. See, e.g., Anonynous v. Conm ssioner, 127
T.C. 89 (2006).




